
STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Pet l t ton :
o f

CargaLn Servlce Station, Inc. :

for Redetermination of a Deflcl-ency or for Refund :
of Corporation Franchl.se Tax under Artlcle 9A of
the Tax Law for the Fiscal Years Ended 9130177 & :
9130178.

o f :
Richard and Nancy CargaLn

: AFFIDAVIT OF MAILING
for RedetermlnatLon of a Deficiency or for Refund
of Personal Income Tax under Artlcle 22 of the Tax :
Law for the Years L977 and 1978.

o f :
George Cargain

:
for RedetermLnatlon of a Deficiency or for Refund
of Personal- Income Tax under Article 22 of the Tax :
Law for the Years L977 and 1978.

:

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comlssion, that he ls over 18 years of age, and that on the
14th day of March, 1985, he served the wlthLn notice of Decislon by certlfled
mall upon Wolf Magal-nlck, the representative of the petitioners in the wlthl.n
proceeding, by enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as folLows:

I,Iolf Magalnlek
Old  Stone B ldg . ,  P .O.  Box  603
Mahopac, NY 10541

and by depositLng same enclosed in a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wLthin the State of New York.
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Affldavlt of Maillng

That deponent further says that the sald addreasee ls the repreaentatlve
of the petLtLoner hereln and that the address set forth on sald wrapper le the
Last knowrl address of the representatlve of the petltloner.

Sworn to before ne thLs
14th day of March, 1985.

r ized to nlster oaths
Law sect ion 174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Cargal.n ServLce Station, Inc.

for RedeternLnatlon of a Deficlency or for Refund
of Corporation Franchl.se Tax under Artlcle 9A of
the Tax Law for the FLscal Years Ended 9130177 &
9  / 3 0 1 7 8 .

In the Matter of the PetitLon
o f

Richard and Nancy Cargain

for RedeternLnatLon of a Deflclency or for
of Personal Incone Tax under Article 22 of
Law for the Years 1977 and. 1978.

AFFIDAVIT OF MAILING
Refund
the Tax

In the Matter of the Petitlon
o f

George Cargaln

for Redeterurination of a Deficlency or for
of Personal Income Tax under ArtLcle 22 of
Law for the Years L977 ald 1978.

Refund
the Tax

State of New York :
s s .  :

County of ALbany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Comisslon, that he is over 18 years of age, and that on the
14th day of I'Iarch, 1985, he served the wlthin notLce of Decision by certlfled
mail upon Cargain Servlce Station, Inc., the petitloner Ln the withln
proceedLng, by encloslng a true copy thereof ln a securely sealed postpald

wrapper addressed as follows:

Cargaln Serrrice Station' Inc.
Route 6
Mahopac, NY 10541

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post office under the excluslve care and custody of the United States Postal
ServLce within the State of New York.
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Affidavit of Malllng

That deponent further says
hereLn and that the address set
of the pet i t loner.

Sworn to before me this
14th day of March, 1985.

pursuant Law sect lon 174

addressee ls the petltloner
lrrapper is the last known addrees

that the sald
forth on said



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

March 14, 1985

CargaLn Servlce Stat lon, Inc.
Route 5
Mahopac, NY 10541

Gentlemen:

PLease take notlce of the DecisLon of the State Tax Comlssion enclosed
herewLth.

You have now exhausted your rlght of revlew at the admlnlstrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceedLng in court to revlew an
adverse decision by the State Tax Commission may be instltuted onJ-y under
Articl-e 78 of the Cl,vll Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 months from the
date of thLs not ice.

Inqulries concerning the computatl-on of tax due or refund allowed ln accordance
with thls decision nay be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigatlon Unlt
Bul1-ding /f 9, State Campus
Albanyr New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i tLonerrs Representat ive
I'Iolf Magalnick
Old  Stone B ldg . ,  P .O.  Box  603
Mahopac, NY 10541
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Cargain Service Station, Inc.

for Redetermlnatlon of a Deficiency or for Refund
of Corporation Franchise Tax under Artlcle 9A of
the Tax Law for the FLscal Years Ended 9/30177 &
e130178.

In the Matter of the Petition
o f

and Nancy Cargain

a DeflcLency or for
under Artlcle 22 of
and 1978.

Rlchard

for Redetermlnatlon of
of Personal Income Tax
Law for the Years 1977

AFFIDAVIT OF MAILING
Refund
the Tax

In the Matter of the Petltlon
o f

George Cargaln

for RedeternLnatLon of a Deficiency or for Refund
of Personal Income Tax under Article 22 of the Tax
Law for the Years L977 and 1978.

State of New York

County of Albany
ss .  :

David Parchuck, belng duly sworn, depoees and says that he ls an employee
of the State Tax CornmLssion, that he ls over L8 years of age, and that on the
14th day of March, 1985, he served the wlthln not lce of Declslon by cert l f l .ed
nail upon George CargaLn, the petl-tloner ln the wlthln proceedlng, by encloslng
a true copy thereof in a securely sealed postpaLd lrrapper addressed ae follows:

George Cargaln
Rt. 6N - Mahopac Falls
Mahopac, NY 10541

and by depositing same encLosed ln a postpaid properly addressed wrapper in a
post office under the excl-uslve care and custody of the United States Postal
Service wlthin the State of New York.
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Affldavlt of Matllng

That deponent further says
herein and that the address set
of the pet l t ioner.

Sworn to before me thls
14th day of I ' larch, 1985.

s
pursuant Tax sect ion 174

that the
forth on

sald addressee
sald wrapper ls

is the petltioner
the last known addreee



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 14, 1985

George Cargaln
Rt. 6N - Mahopac Fal-l-s
Mahopac, NY 10541

Dear Mr. CargaLn:

Pl-ease take notice of the Decislon of the State Tax Con'mlssLon enclosed
herewith.

You have now exhausted your rtght of review at the adnlnLstrative l-evel.
Pursuant to sectlon(s) 690 of the Tax Law, a proceeding in court to revlew an
adverse deciston by the State Tax Comlsslon may be lnstituted only under
Artlcle 78 of the Civl1 PractLce Law and Rules, and must be conrmenced Ln the
Supreme Court of the State of New York, Albany Countlr withln 4 months from the
date of this not lce.

Inquirles concernlng the conputatlon of tax due or refund allowed in aceordance
with thls decislon may be addressed to:

NYS Dept. TaxatLon and Flnance
Law Bureau - Litigatlon Unit
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2O7O

Very truly yours,

STATE TN( COMMISSION

cc: Pet l t ionerts Representat ive
l,Iolf Magalnick
OLd Stone B ldg . ,  P .O.  Box  603
Mahopac, NY 10541
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon :
o f

Cargain Servlce Stati-on, Inc. :

for RedetermLnation of a Deficlency or for Refund :
of Corporation Franchlse Tax under ArtLcle 9A of
the Tax Law for the Flscal Years Ended 9/30177 & :
9 1 3 0 / 7 8 .

o f :
Rlchard and Nancy Cargain

: AFFIDAVIT OF I,IAILING
for RedeternlnatLon of a Deflciency or for Refund
of Personal Income Tax under Artlcle 22 of the Tax :
Law for the Years 1977 and L978.

o f :
George Cargain

:
for Redeterminatlon of a Deficlency or for Refund
of Personal Ineome Tax under Article 22 of the Tax :
Law for the Years 1977 and 1978.

:

State of New York :
s s .  :

County of AJ-bany :

David Parchuck, beLng duly sworn, deposes and says that he l-s an employee
of the State Tax ConrmLssion, that he is over 18 years of age, and that on the
14th day of March, 1985, he served the wlthin notice of Decislon by certlfLed
mall upon Rlchard & Nancy Cargaln, the petltloners Ln the withln proceedln$' bI
encl-oslng a true copy thereof in a securely sealed postpaid wrapper addreesed
as f ollolrs:

Richard & Nancy Cargain
Unlon Val-l-ey Rd.
Mahopac, NY 10541

and by depositlng same enclosed in a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.
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Affldavlt of l"Ialllng

That deponent further says
hereln and that the address set
of the pet i t ioner,

Sworn to before me thls
14th day of March, 1985.

saLd addressee ls the petitloner
saLd wrapper Ls the last known address

that the
forth on

ster oat
Law sect lon 174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

l.larch 14, 1985

Richard & Nancy Cargain
Union Valley Rd.
Mahopac, NY 10541

Dear Mr. & Mrs. Cargain:

Pl-ease take notlce of the Declslon of the State Tax Conrmlssion enclosed
herewlth.

You have now exhausted your right of revlew at the adninistratlve level.
Pursuant to sectlon(s) 690 of the Tax Law, a proceeding ln court to revlew an
adverse decision by the State Tax Conrmlssion nay be Lnstituted onLy under
Artlcle 78 of the ClvLl Practlce Law and Rules, and must be comenced Ln the
Supreme Court of the State of New York, AJ-bany County, wlthln 4 nonths from the
date of thls not lce.

Inqul-rLes concernLng the computation of tax due or refund allowed in accordance
wlth thls decisLon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgatlon Unit
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Petitloner t s Representatlve
Wolf Magalnick
Old  Stone B ldg . ,  P .0 .  Box  603
I'Iahopac' NY 10541
Taxing Bureaurs Representatlve

c c :



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

CARGAIN SERVICE STATION, INC.

for Redetermlnatlon of a Deficiency or for
Refund of Corporatlon Franchise Tax under
Article 9-A of the Tax Law for the Flscal Years
Ended Septenber 30, 1977 and September 30, 1978.

DECISION

In the Matter of the Pet i t lon

o f

RICHARD and NANCY CARGAIN

for Redetermination of a Deficlency or for
Refund of Personal Income Tax under Article
of the Tax Law for the Years 1977 and. 1978.

In the Matter of the Pet l t ion

o f

GEORGE CARGAIN

for Redeterminati.on of a Deficiency or for
Refund of Personal Income Tax under Atttcfe 22
of the Tax Law for the Years 1977 and. L978.

PetLt ioner Cargaln Service Stat ion, Inc.,  Route 6, Mahopac, New York

10541, f i l -ed a pet i t lon for redeterminat ion of a def lc iency or for refund of

corporation franchlse tax under Artlcl-e 9-A of the Tax Law for the fiscal years

ended Septenber 30, L977 and, September 30, 1978 (FlLe No. 39064).

Petitloners Rlchard and Nancy Cargaln, Union ValJ-ey Roadr !trahopac' New

York 10541, f l led a pet i t ion for redetermlnat lon of a def ic iency or for refund

of personal lncome tax under Article 22 of the Tax Law for the years 1977 and

f978 (Fl1e Nos. 39223 artd 39224).

22
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Petit,loner George Cargain, Route 6N-Mahopac Fal-l-s, Mahopac' New York

10541, f i led a pet l t ion for redetermLnation of a def lc lency or for refund of

personal income tax under Articl-e 22 of. the Tax Law for the years L977 and L978

(F iJ -e  No.  39187)  .

A consolldated formal hearing was hel-d before Frank l.I. Barrle, Hearlng

0fflcer, at the offlces of the State Tax Cournlsslonr T\lo World Trade Center'

New York, New York, on May 9, 1984 at 9:15 A.M.r wlth al l  br lefs to be eubmltted

by July 13r 1984. A11 of the pet i t ioners appeared by Wolf  Magal-nick, C.P.A.

The Audlt Dlvlslon appeared by John-?. Dugan, Esq. (Kevin A. Cahill-, Eeq. ' of

counse l ) .

ISSUES

I'lhether the lncome reconstruction audits of petltioners Rlchard and Naucy

Cargaln and petitioner George Cargaln properl-y refLected thelr respectlve

lncome and whether addltional income was properly attrlbuted to petltloner

Cargain Serviee Stat lon, Inc.

FINDINGS OF FACT

1. On September 1, 1981, the AudLt Division issued a Statement of Franchlse

Tax Audit Changes agalnst petltloner Cargain Servlce Statlon, Inc. alleglng

corporat lon franchise tax due of $2,111.20 pLus interest and $2'348.40 pLus

lnterest for the fiscal- years ended Septenber 30, 1977 and September 30' L978,

respectlvely. Such audit changes were based on a determinatlon by the Audlt

DLvision that the service statLon had unreported addLtional gross recelpts of

$2Lr720.00 and $23,484.00 for the f lscal  years ended September 30, 1977 and

Septenber 30'  L978, respect ively.

2. On Septenber 1, 1981, the Audit  DlvisLon al-so lssued a Statement of

Personal Income Tax Audit Changes agalnst petitioner George Cargaln al-leglng
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addit lonal-  incone tax due of $684.18 plus interest and $906.10 pl-us lnterest

for L977 and 1978, respectively. The Audlt Divlslon explained ln such statement

that the taxes alleged due were based on a fleld audit whlch determlned that

Cargain Servlce Statlon, Inc. had addltlonal incone in the amount noted ln

Findlng of Fact "ltt, -ggll. One-half of such lncone was aLlocated to Petitloner

George Cargaln, the corporat ionrs presldent,  and the other haLf to Pet l t ioner

Richard Cargain, the corporatlonfs secretary. As a resultr the Audlt Dlvlelon

attr lbuted addit lonal income of $10,860.00 and $ILr742.00 to pet i t ioner George

Cargain for 1977 and 1978, respect ively.

3. On Septenber 1, 1981, the Audit  Dlvis lon issued a Statement of Personal

Income Tax Audlt Changes agalnst petitloners Rlchard and Nancy Cargalnl

al leging addit ional income tax due of $750.93 plus interest and $958.28 pLue

interest fox 1977 and 1978, respectively. The Audlt Dlvision explaLned ln euch

statement that the taxes alleged due were based on a fleld audlt which deternlned

that Cargaln Serr/lce Statlon, Inc. had addltional lncome. 0ne-half of such

income, $10,860.00 for L977 and $LI,742.00 for L978, was al located to pet l t lonerg

RLchard and Nancy Cargaln.

4. On April 30, 1982, the Audlt Divislon issued two Notlces of Deficlency

against petitioner Cargain Servlce Statlon, Inc. alLeging corporate tax deflciencles

o f  $2 ,111.20  p lus  in te res t  and $2 ,34S.40 p lus  in te res t  fo r  the  f i sca l -  years

ended Septenber 30, 1977 and Septenber 30, L978, respectively. The Notice for

the earl ler year was not unt imely beeause on September L2, 1981' pet l t ioner

Rlchard Cargain, as an officer of the corporate petltioner, had executed a

Petltioner Nancy CargaLn is a party hereto for the sole reason that she ls
the wife of petitloner Rlchard Cargain.
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consent which extended the period of l-lnltation for the assesament of corporate

tax for the f iscal  year ended September 30, 1977 unt i l  November 8'  L982.

5. On April lri, L982, the Audit Divislon lssued a Notlce of Deflclency

against pet i t ioner George Cargaln al-J-eglng addit lonal income tax due of $1r590.28

plus lnterest for L977 and 1978. The Notice rilas not untimely for the flrst

year at tssue because on Septenbex L2, 1981, pet i t ioner George Cargaln by his

representative had executed a consent whlch extended the perlod of llnltation

for the assessment of L977 lncome tax untll November 8, L982.

6. On ApriJ- 14, Lg82, the Audit Dlvislon issued two NotLces of Deflciency

agalnst petltloners Rlchard and Nancy Cargaln alleglng addltlonal lnco'me tax

due of $750.93 pJ-us interest for L977 and $958.28 plus interest for 1978,

respectively. The Notice for 1977 vas not untimely because on September 12'

1981, petitloners Rlchard and Nancy Cargain by their representative had executed

a consent which extended the perlod of llnttation for the as8esament of L977

Lncome tax until- November 8, L982.

6. Pet i t ioner Cargain Service Stat ion, Inc. f l led corporat ion franchlee

tax reports for each of the fiscal years at lssue and reported the following

relevant lnformation:

Flscal Year Ended Fiscal Year Ended
Septenber 30, 1977 Septenber 30, 1978

$618 ,  795 .51
538,825,67

$  79 ,969 .84

$445 ,  079 .61
368 ,173 .41

w6
Gross receipts
Less: Cost of goods sold
Gross prof i t

Deduct lons:

Compensation
Salaries and
Repalrs
Rents
Taxes
Depreclatlon

of  o f f i cers
wages

$  13 ,720 .00
18 ,090 .00

436.98
20,  000.  00
2 ,725 .90

L39.34

$  14 ,560 .00
18,  089.  o0

433.92
2L,625.00
3 ,097 .74

418 .03
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Pension plans
Advertlslng
Interest
Other deductlons (incJ-udlng

insurance, professlonal fees,
telephone)

Total Deductions

Taxable Income

5 ,000 .  00
-0-
-0-

L5 ,20L .95^
m7"
$  1 ,592 .03

4 ,540 .09
337 .50
40 .00

L4,359.56
TT75d',6':54

$ 2 ,469.00

The corporation pald the minimum corporate tax of $250.00 for the year ended

Septenber 30, 1,977 and corporate tax of $27L.90 for the year ended September 30'

1 9 7 8 .

7. Petltloner George Cargain flled separately on the same New York income

tax return wlth hls wife, Elizabeth Cargain, for each of the yeare at 18sue.

They reported rrTotal  Incomef '  for L977 of $I0r729.63, of whlch $91066.31 was

al located to pet i t loner George Cargain and $1,663.32 to El lzabeth Cargaln.

They  repor ted  r rTo ta l  Incone"  fo r  L978 o f  $L3r225.18 ,  o f  wh lch  $11 '461.15  was

al l -ocated to pet l t ioner George Cargain and $I1764.03 to El lzabeth Cargain.

8. Petltioners Rlchard and Nancy Cargaln filed a Jolnt New York State

Income Tax Resident Return for L977 on whlch they reported |tTotal Incomerr of

$91439.28. They f l l -ed separatel-y on the same tax return for 1978 and reported

f 'Total  Income[ of $12,273.38, of whlch $111206.44 was a]- located to pet i t loner

Rlchard Cargain and $1,066.94 to Nancy Cargaln.

g. Petitioner Cargain Service Statlon, Inc. was owned and operated by

petltioners George Cargain and Rtchard Cargain. Accordlng to the audlt rePort

of the servlce station, lt was a Mobil" Statlon which had one LsLand for gas

punps and three bays for repairs.

The tax return incorrectly noted the amount for total deductlons as

$ 7 5 , 3 1 4 . 1 7 .
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10. Although petltloners' representative was not provided with all the

audlt workpapers and schedul-es prior to the hearing herein, he was given copies

of the pertlnent workpapers concerning the cash availabll-lty analysls perforned

by the Audlt Dlvision on the petitioners, Rlchard and Nancy Cargaln and on

pet i t ioner George Cargaln. In addit ion, pet i t lonerrs representat ive was glven

an adequate amount of tlme at the hearlng to review the audlt workpapers and

schedul-es, which he had not seen prlor to the hearl.ng.

11. The Audtt Divislon reconstructed the lncome of petltloners Rlchard and

Nancy Cargain by a cash avallabillty audit using a source and appl-lcatlon of

funds analysls whlch found the following:

Sources
Net salary
State tax refund
Federal- tax refund
Total available

Appllcations
Deposits to chqcking account
Less transfers-
Deposlts to savings accounts
Less transfers
Cash Living expenses

L977
g +196',6',. oo

41 .00
-0-

Fffid,O

$  2 ,290 .00
(472 .00 )

1 ,500 .00 '+
-0-

12 ,483 .00

L978
$ 6;500'.00

16 .00
-0-

Friiloo'

$  4 ,048 .00
(410 .00 )

I  , 828 .  o0
-0-

L2,792.00

The Audit Divlsion properly subtracted out amounts deposited ln
petitionersr checking account which were transfers from thelr eavings
accounts because such anounts would have been included previouel-y as
ttdeposlts to savings account.rr

Thls ls an estimated amount because according to the audit paPers,
Lnformat,ion concernlng deposits to petltionerst Mahopac National Bank
account 1t555L4596 was 'rmisslng 1-1-77 to L2-3I-77.fr Petitlonera at the
hearing hereln introduced copies of the pages from the bank book for such
account fox L977 (pet l t lonerst E:(hibl t  u2").  I t  shows depoelts total l tng

$4,434.9g ,  an  amount  g rea t ly  Ln  excess  o f  the  es t imated  $1 '500.00 .
Therefore, petitionersr total appJ-lcations should have been substantialLy
greater than the amount determined by the Audit Dlvislon (whlch wouLd have

resulted in a larger deflciency than the one al-leged by the Audtt DivLslon
against pet l t ioners).
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Total applications
Total sources
Dlfference to be explained

15 ,801 .  00

L2. The cash l iv lng expenses of $12,483.00 for

L978, as noted in Findl-ng of Fact "11", 9gr were

the Audit Dlvlsion:

19,  258.  00
6 ,5  16 .  00

L977
bv check-by cash- -

$ -o -  $4 ,160Food
Clothing
Beauty and
Recreatlon
Mortgage
Insurance:

Real escate
Town and
School-

Ut i l l t ies
Medical
Home repaJ-rs
Glfts and allowances
Car payments
Mlscellaneous
Dlshwasher purchased
Additlonal- based on consistent

drawlngs of both brothers
Total
Less l-ivlng expenses paid by

savings wlthdrawals

Cargaln

analysls

Sources
Net salary
State tax refund
Federal tax refund
Total available

barber
and out of pocket

Li fe
Home
Car
taxea 3
County

L67
-0-
-0-
-0-
-0-
-0-

202

-0-
-0-

L ,247
s48

-0-
-0-
-0-

L25
-0-

-0-
300

I  ,040
-0-

250
320

-0-

I  , 010
1 ,300
-0-
-0-

500
200

-0-
-0-

460

$  4 ,392
$13 ,932

L ,449
TirBs

$11 ,742 .00

1977 and $L2,792.00 for

caLcul-ated as followe by

L977
by check-by cash

$  -o -  $4 ,160
402 -0-

-0- 300
-0-  1,040
-0- -0-

253 -0-
322 -0-
20L -0-

-0-  1 ,030
-0-  1,350

1 ,560  -0 -
133 -0-
67 500

-0- 200
923 -0-
136 -0-

-0- -0-

13. The Audlt Dlvision also reconstructed the lncome of petltloner George

by a cash avallabl-llty audlt uslng a aource and appl-lcation of funds

whlch found the followlng:

L977
$ 4;500'.00

108 .00
-0-

I  5 ,008 .00

r978
$ 630'd.00

34 .00
1r  124 .00

$  7 ,658 .00



Total Sources
Difference to be explained

L4. The cash l-lvlng expenses

as noted ln Findlng of Fact "L2",

Audlt Division:

Applicatlons
Deposits to checking account
Less transfers
Deposits to savings
Less transfers
Cash llvlng expenses
Total Appllcations

-8-

$  5 ,886 .00
(2so.0o)
795 .  00
(85.  oo)

9 ,522 .00
ffi6-6-d

5 ,008 .00 .
fo,ai-o.oo'

of $9,522.00 for 1977 and

-ggpg.' were calcul-ated as

$  8 ,561 .00
-0-

27 ,676 .96
(26,483.96)

9 ,646 .00
$  19 ,400 .  oo
$  7 ,658 .00
$11 ,742 .00

$9,646.00 for  1978,

follows by the

Food
C1-othing
Barber and beauty
Recreation and out of pocket
Insurance: Life

Home
Mortgage Payments 150/month
Real estate taxes:

Town & county
School

Medlcal
Miscellaneous
Unldentlfled
Glfts and allowances
Uti l l t ies
Total
Allowed paid by savings withdrawals
Cash living expenses

L977
by check by cash

$  5 4 8  $  5 , 6 9 2
-0-

300
1 ,040
-0-

200
1 ,800

7L2
900

-0-
-0-
-0-

300
-0-

ro,944

L978

705
-0-
-0-
36r

-0-
-0-

-0-
-0-

193
949

r ,479
-0-

1 ,  140
5 ,37  5

by cash-
$  5 , 1 0 0

-0-
300

l ' 040
-0-

200
1 ,800

73t
9s0

-0-
-0-
-0-

300
-0-

I  1 ,021
L ,375

ffiffi

15. The Audit Dlvlsion then determined that the petltioner service station

had addit ional recelpts of $21,720.00 and $231484.00 for the f iscal  years ended

There ls nothing in the record that expl-ains why the amounts representlng
the |tdifference to be explainedtt were the same amounts for both petitioner
George Cargain and petitioners Rlchard and Nancy CargaLn for each of the
years at lssue. It is a remarkabLe colncldence i-n l-lght of the fact that
the Audit Division conducted aeparate and detail-ed audits of the financee
of petitloner George Cargain and petltloners Richard and Nancy Cargaln.



September 30, L977

overapplicatlon of

and September 30,

funds deternined

-9-

L978' respect iveJ-y

ln Findlngs of Fact

FYE
e 130  /77

$ lo ,860
10 ,860

ffi

by addlng together the

ttllrr and ttl2tt 
-ggg.,

ITE
e l30 l78

Addit lonal gross receipts
George Cargain
Rlchard Cargain

Total- addltional- recelpts

$rL '742

16. None of the petltioners nere present at the hearing to testlfy ln

support of their petitions. Accordlng to their representatlve, "They could not

be here today in that they are all worklng.r' At the hearlng, petltionerg

introduced the following evldence in support of their petltlons:

(1) A general statement allegedl-y slgned by the father of
petitioners George Cargaln and Richard Cargain that he
and hls wife contrlbuted between $450 and $475 per
month to his sons t'to hel-p with food and sheJ-ter;"

(2) An unsigned typewritten promissory note from Enerson
Hyatt to Richard Cargain for which no adequate foundatlon
or explanation was provlded;

(3) Coples of pages from a bankbook which' as noted in
Footnote rr4tt  of  Findlng of Fact rr l l f r ,  does not further
the case of petitloners Rlchard and Nancy Cargaln;

(4) A general statement al1eged1y sLgned by WIJ-llan Coyle
that he lived with hls brother-in-law petltloner
George Cargaln durlng the years at lssue and contributed

$50.00  and $75.00  per  week fo r  food and ren t ;

(5) An unsigned promissory note from llarold Coyle to
George Cargain for whlch no adequate foundation or
explanatlon was provlded.

After the hearing, petitloners subnitted two affldavlts sworn to by petitloner

George Cargain and petitl.oner Nancy L. Cargain.
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CONCLUSIONS OF LAW

A. That pursuant to Tax Law sect ion 089(e),  the burden of proof ls

lmposed upon petitioner George Cargain and petltloners Rlchard and Nancy

Cargain to show that the audlt nethod used by the Audlt Divlsion in reconstructlng

thelr income for L977 and 1978 was inaccurate and/ot lncorrect. Likewlse'

pursuant to Tax Law section 1089(e), the burden of proof ls upon the corporate

petltloner to show that the Audit Divislon incorrectly determined that lt had

addltional taxable lncome.

B. That the petltioners fall-ed to sustain thelr burden of proof. Such

failure resulted from the lack of testlmony by persons lrho had personal knowJ-edge

of the relevant facts which coul-d support a decrease in the 'rappllcatlonsfl

noted in Flndlngs of Fact 'r11r' and "13" or whlch could provide an explanatlon

for addltlonal non-taxable |tsourcesrr of income.

It Ls noted that petitloners did not provlde an adequate foundation or

basls for the evidence whlch is detalled in Flnding of Faet "16", suPra. For

example, little welght can be glven to an unslgned typertrltten promlssory note

wlthout supporting testimony of either the borrolter or lender.

C. That we note, however, that the Audit Dlvislon lncorrectJ-y deternined

the cash livlng expenses of petltioners Richard and Nancy Cargain by lncludlng

an allocatlon for rrAddltional based on conslstent drawings of both brothers.tt

Thereforer the Audlt Divlsion is dLrected to redetermlne the caeh livlng

expenses of such petltloners by decreaslng their llvlng expenses fot L977 and

1978 by $4,392 and $5 rILz, respect ivel-y,  whlch w111 result  ln a decrease in the

total appl-lcation for each year at issue and a reduction ln the ttdlfference to

be explalned" for each year by the same amounts, $4'392 and $5 rLLz' respectlvely.
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D. That the Audit Dlvlsion is directed to nodlfy (1) the Notices of

Deficiency agalnst petltioners Richard and Nancy Cargaln and (11) the Notices

of Deficlency against petitioner Cargain Service Station, Inc. ln accordance

with Conclusion of Law "Ctt, -ggg., but ln all other resPects, the Petition of

Cargain Servlce Station, Inc. and the petltion of Rlchard and Nancy Cargaln are

denled. The petltion of George Cargaln ls denled ln ful1.

DATED: Albany, New York STATE TAX COMMISSION

ilrAR 14 1985


